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(= fusse International Joint Ventures as,aatl audgutt Sile g piat) elaial o 1S (V)
+ At guthf A3 g3LAN a1 (B crtaliat
At gl Blonitf Oilomlbaiaag paliatl (o guth) Bylonil! 58 5350 (o8 ggh W
(International Trade Center Thesaurus of International Trade Terms)
s by s
“The joning of forces between two or more cnterprises, of the same or different
countries , for the purpose of carrying out a specific operation (industral, commer-
cial, investment, production or trade). this includes consortia export consortia, ex-
port marketing groups, joint export marketing groups”.
f S IgEN frald Auc guurgll Rhgudl (5B g W
(Corpus Juris Secundum (48 C.J.S., p.801)):
: AJL_. w8 yay
“A Joint venture 1s a legal relation of recent origin and is generally described as
an association of persons to carry out a single business enterprise for profit. Joint
enterprise, Joint venture, and syndicate are terms similar to Joint adventure and are
sometimes used interchangeable with it” .
“ A special combination of two or more persons, where in some specific venture
a profit is jomntly sought without any actual partnership or corporate designation, or
as an assoclation of persons to carry out a single business enterprise for profit, for
which purpose, they combine their property, money, effects, skill, and knowledge”.

: pSapa B2 A0 guvgs ATE e LllHE g W
(American Jurisprudence (46 Am Jur 2d,p.21)
: dal
“A Joint venture is an association of persons with intent, by way of contract ex-

press or implied, to engage in and carry out a single business venture for joint prof-
it, for which purpose they combine their efforis, property, money, skill, and (=)
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(=) knowledge , without creating a partnership or a corporation pursuant Lo an
agreement that there shall be a community of interest among them as to the pur-
pose of the undertaking, and that each Joint ventuter shall stand in the relation of
principal , as well as agent, as o each of the other coventurers, with an equal right
of control of the means employed to carry out the common purpose of the ven-
ture”,

¢ CogIUELY Iy yuguals Ay (g
(Black’s Law Dictionay (5th ed (1979),p.753)
: dably
A legal entity in the nature of a partnership engaged 1n the Joint prosecution of
a particular transaction for mutual profit. Tex-Co Grain Co. V. Happy Wheat
Growers, Inc., Tex.Civ App, 542 S.W.2d 934,936. An association of persons
Jointly undertaking some commercial enterprise. It requires a community of inter-
est in the performance of the subject matter , a nght to direct and govern the policy
in connection therewith, and a duty which may be allered by agreement, to share
both in profit and losses. Russell v. Klein, 33111.App.3d1005, 339 N.E.2d 510,512.
A one-time grouping of Lwo or more persons in a business undertaking. Unlike
a partnership, a Joint veniute does not entail a continuing relationship among par-
ties. A joint venture is treated like a partnership for federal income tex purposes.
Loagam gt ahn as Lo galal] ddatl ilan (s Butljios Sumanly o il 5,50 G (1)
AT 3)SaT (yhadly (g ¢ galat LgdSl o bl pads JB T wll gL atl
+ Aalat] welgalf LgeSon opualbic (s 40918 DLBMs At ggommt 3pns Ailg ipg pmiiald
3 (o ABltly p g gll i Cglid 2N a4 ealy
o3t 1 ATY ¢ adpd| Banddad |4 (g pualf (gylonil ¢5330LAN (B dniwghl + Fudds oo s -
. JaV
+ VAAY Laabag VAVA Aacta Jo1 ejod | ¢ (gylanid] (590l ¢ (GolB it | puguy 3g-aous .o ~
G.Ripert ; Aspects juridiques de capitalisme moderne . L. G.D I. (1951) 2e.ed.p.
265-278.
CAPITANT.T.3, Rapport de M.P Dutand et discution sur la nation juirdique de
1'entreprise (1947) . (=)
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(=) Colloque sur le droit de 1'entreprise et le droit social. Revue int. de. d.com. Ju-
liet - September (1954).p.554.ets.

HAMEL ET LAGARDE; Traite de Droit commeicail.D.(1954).p 242.ets.
LASSEGUE; La reforme de I’entreprise. (1948).
ABEILLE ; L’entreprise.(1956).

SATANOWSKL; Nature juridique de l'enterprise et du fond de commerce
(Rev.dr.coup (1956).p.726).

DESPAX ; L’entreprise et le droit. (L.G.D.J) (1956).
OPPETIT et SAYAG ; Les structures juridique de I’entreprise
DURAND et LATCHA ; Les groupement d’entreprise.

PAILLUSSEAU; La societe anoyme technique d'organisation de L’entreprise.
(1967).

GORE: Droit des affares, structures juridique de 1’entreprise. ( ed. Mont)(1977)
§ oo oSt pLiadh b " pg il cayad Hla31 (1)
Tompkins.V commission of Internal Revenue, 97 F.2d 396 ( 4th Cir 1938)
s LUAS tanly
Cle g2l gl ¢ A,TANN Ay yalt il g Bl oliSY ARl 1 fuadl + Aflonds @anlyl .
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BAPTSTA, et BARTHEZ : Les associations d’enterprises joint ventures. (Y)
(1986) . p. l4et seq.
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English Legal System (gj.1lo 91 (s galat allast 3059050 (gedan ypia aa pT (201 LTy
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Joint stock Corporation ; Soeiété anonyme. Aealull A,al
Baguant! At guull il A ity
Limited Liability Company; Société & Responsibilité Limitée.
2 Privet company duoladi A,atl ekl JSGd1 juni dm (3 Lgas dalaaid Jat1y
v @dami ¥ aa3AYY albaEY Aus,ath 3 gl
Limited Partnership; Sociéte en Commandite Simple. Ao o8l Liio gihf 38 0g
et L Laa g8 35,
Limited Partnership with shares; Société en Commandite Par action.
General Partnership; Scciété en non colletif. bl a8ty
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Roy Blough ; Joint Interational Business Ventures in Less Developed Counties,

Institute on Private Investments Abroad, Proceeding of the (2) , Southwestern
Legal Foundation, P. 536 (1960) .

Walfgang G. Friedmann , George Kalmauoff ; Joint Interational Business
Ventures pp. 129,261 (1961) .
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personnes, auquelles les parties ont décidé, d’un accord commun, de s’en
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Interim award of 5 March 1984 in case no. 3879

Arbitrators: Prof. Dr. Eugéne Bucher (Switz.), chairman, Mr. Pierre Bellet
(France); Mr. Nils Mangird (Sweden)

Parties: Claimant: Westland Helicopters Ltd. (U.K.)
Respondents: (1) Arab Organization for Industrialization, (2) United
Arab Emirates, (3) Kingdom of Saudi Arabia, (4) State of Qatar, (5)
Arab Republic of Egypt, and (6) Arab British Helicopter Company

(Egypt)
Published in: 23 International Legal Materials (1984) pp. 1071-1089

muiti-party arbitration

competence of arbitrator

supranational organization

arbitration clause binding on founding States
liability of founding States

stay of arbitral proceedings
appointment of arbitrators
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Collection of ICC Arbitral Awards, Kluwer, ICC Publishing SA (1986 - 1.990).
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CASE NO., 3879, 1984 ARBITRAL AWARDS

FACTS

On 29 April 1975, the States of the United Arab Emirates, Saud: Arabia, Qatar
and Egypt concluded an agreement by which they established the Arab Orgamzation
for Industrialization (aor). The object of the Aol was the development of an arms
mdustry for the benefit of the tour States. The aot was directed by a “Higher
Committee™ composed of munisters delegated by the four States. This Committee
established the internal rules of the ao1, which were approved by the four States on
17 August 1975. The head office of the Aor was established in Cairo, and another
office was opened in Riyadh. .

On 4 January 1978, the Higher Committee signed with the British Government a
Memorandum of Understanding, whereby the four States guaranteed the
performance of the commitments that the ao1 might undertake towards British
companies

On 27 February 1978, the aor and Westland signed a “Shareholders Agreement” by
which they created a “jont stock company” (The Arab British Helicopters
Company - ABH). The ABH, of which aor owned 70% of the shares and Westland
30%, was to be the legal base for manufacturing and selling “Lynx” helicopters
developed by Westland. The Agreement contained an arbitration clause referring
all disputes to lcc arbitration in Geneva, The Agreement provided for the
apphicability of Swiss law On the same day Westland signed with ABH a series of
contracts, which also provided for 1cc arbitration.

On 14 May 1979, after the Camp David Agreement between Egypt and Israel,
Prince Sultan bin Abdul Aziz of Saudi Arabia published in the “Saudi Arabian
News Agency" a statement announcing his nommnation as Chairman of the aor; at
the same time he gave notice that the Umted Arab Emirates, Saudi Arabia and
Qatar were putting an end to the existence of the aor as of 1 July 1979, taking into
consideration the recognition of Israel by Egypt. The Prince declared that a
Liquidation Committee would be established. On 18 May 1979, Egypt promulgated
a Decree Law according to which the aol, having 1ts place of business in Cairo, was
still in existence as a legal person.

In June 1980, Westland filed a request for arbitration with the 1cc against aol,
United Arab Emirates, Saudi Arabia, Qatar, Egypt and ABH. The aot, the United
Arab Emirates, the Kingdom of Saudi Arabia and the State of Qatar did not
appear. The Arab Republic of Egypt and ABH objected to the competence of the
Arbitral Tribunal on various grounds.

Before the first arbitration hearing, Egypt commenced proceedings before the
Court of Catro South to have the arbitral proceedings declared null, on the ground
of the absence of an arbitration clause validly binding the Arab Republic of Egypt.
Notice of the proceedings was given to the arbitral panel 1n November 1980.

On 18 December 1980, Egypt also filed a petition with the Registry of the Court of
Justice of the Canton of Geneva, for the annulment of the arbitral proceedings.
Both the Court of Justice and, on appeal, the Tribunal Fédéral (Swiss Federal
Supreme Court) rejected Egypt's submissions, holding that there existed prima
Jfacte an agreement to arbitrate,
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ARBITRAL AWARDS CASE NO. 3879, 1984

In an mtenm award regarding junsdiction, the Arhitral Tribunal declared itself
competent in regard to all the respondents, rejected all other objections of the
respondents and refused a stay of the arbitral proceedings.

EXTRACT

1. Egypt contended that (1) the aoi was a legal entity separate from its founding
members; (2) the founding members could not be held liable for the aor's actvities;
(3) the existence of the Aol could not be terminated unilaterally without one of the
founding member's consent, (4) in any case, the Egyptian decree law had had the
effect of continuing the existence of the aor. Further: (5) the liability of Egypt was
excluded since, according to its domestic legislation, the Arab Republic of Egypt
cannot enter into an arbitration agreement without passing a special law to this
purpose; (6) Egypt enjoys the immunity of a sovereign State ABH presented similar
arguments recognizing, however, the valdity of the arbitration clauses with
Westland.

Identity of A0t

2. By a memorial dated 3 February 1982, Westland specified that the Aol in Riyadh
was the sole Aor against which it had intended to press its claims and that the “Ao1
in Cairo” was therefore to be excluded from the proceedings.

J. Both Egypt and aBH objected and asked for re-introduction of Ao1-Cairo. The
arbitrators replied:

“The entity ‘ao1 in Cairo’ is wrongly asking ‘to be re-introduced’ into the
present proceedings. Since an award on the merits which may arise from the
proceedings will not in any way bind the ‘aor in Cairo’, this body has no
legitimate interest in being made a party to the proceedings. It goes without
saying that neither the Arab Republic of Egypt nor the aBH has any right to
request the ‘aor in Cairo’ to be re-introduced.”

Arbitration clause binding the Aol

4. The arbitrators first considercd that the arbitration clause contained in the
Agreement between the ao1 and Westland constituted an arbitration agreement in
written form according to Art. 6(1) of the Swiss Intercantonal Arbitration
Convention (Concordat).

Arbitration clause binding the four States
5. The four States did not themselves sign any contract with Westland. However,
the arbitrators held:

“In certain circumstances, those who have not signed an arbitration clause are
nevertheless bound by it {and can avail themselves of it as a means of
objection, if procecdings are instituted against them before the ordinary
courts). This is true for the successor in title or any other successor, for
example whomsoever may acquire rights over property or a concern with assets
and liabilities of the nature referred to in Art. 181 ¢! seq. of the Swiss Federal
Code of Obligations (*cos') or for an nssignee. i is thus that two awards given
under the aegis of the icc held that in cases of subrogation and of umversal
succession, the subrogated party and the successor were bound by an arbitral
clause (Clunet (1978) p. Y76 at 980). A partner is bound by the arbitration
clause entered into by a general partnership (‘Société en nom collectif’) of
which he is a partner, and the co-contracting party may rely upon the
arbitration clause if he brings his action against the partner instead of bringing
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it against the partnership (see, A. Hueck, Das Recht der offenen
Handelsgesellschaft, 4th ed. (1971) pp. 319-20),

6. “The Concordat, which states that the arbitration clause must be in written
form, 15 not an exception. It does not follow from the requirement of the
written form that the clause must be concluded in the name of the party to the
proceedings.

¢...)

7. “The question whether the four States are bound by the arbitration clause
concluded by the Aot m its own name (Shareholders Agreement contracted
with Westland, clause 12.1) is exactly the same as the substantive law question
whether the four States are bound in general by the obligations contracted by
the aon, If the obligations under substantive law flowing from the Shareholders
Agrecment are obligations not only of the aol, but also of the four States, if
the locus standi to conduct the defence in relation to those obligations can be
attributed not only to the aor, but also to the four States, then the latter are
therefore bound by the arbitration clause, just as they might, had they been
summoned before an ordinary Court, have availed themselves of this clause as
a ground in their defence. The mandatory force of the arbitration clanse
cannot be dissociated from that of the substantive contractual commitments,
the reply to the question as to whether the four States are bound by the acts of
the Aol must always be the same, whether the procedural aspect of the
arbitration clause is involved or that of the substantive law concerning the
financial obligations of the four States,”

The supranational status of the A0I

8 The Arbitral Tribunal further examined the legal nature of the Aol, in respect to
the intention of the four States in creating it. The arbitrators concluded that the
founding States had clearly wanted “to define in an exhaustive and exclusive
manner all legal aspects pertaining to the aor, and above all to exclude the
application of any national law”. Hence, the aor had, in the intention of its
founding members, a supranational character:

9. “In the opinions submitted by the Arab Republic of Egypt it is maintained that
no legal person may exist without a legal foundation within a national legal
order. This confuses the legal position of legal persons created by individuals
within the framework of private law with the position of the o1, created by
States, Whereas it 1s true that an individual cannot set up a legal entity without
the authorization of a State or a State law, sovereign States may themselves
dispense with such a basis. Their acts have the force of law, and if a State
alone can create by its acts (even without recourse to its legislation previously
in force) a legal person, several States clearly have the same power when they
act together and with common intent, as the four States did in the present
circumstances.

10, “Having regard to the supranational character of the aor it is, from the outset,
impossible to attribute to it, @ posteriori, an ‘applicable law' according to the

.
-

1. The arbitral tnbunal referred to Swiss Supreme Court [Tribunal Fédéral]: 5§ May 1976,
Société des Grands Travaux de Marseille v. P. R. of Bangladesh et al , ATF 102 I a 574-583,
reported in Yearbook Vol. V (1980) pp. 217-220; 14 November 1979, Arub Republic of Libya
v. Wetco Lid., unpublished.
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rules of private international law, that 1s to say to submit this entity to the law
of either the place of its incorporation (which, i casu, does not exist), or the
place where the centre of its business activities lies, or the place of its
management, or any other place. This private law manner of approach is
excluded if the legal entity in question is created by States which have wished
to give it a supranational character, that is to say to exempt it from being
subject to any national law. Fixing the administrative seat in Cairo has no
effect on the legal status of this entity.

11. “The later unilateral acts by Egypt, the aim of which was to ‘nationalize’ the
Aol (see Decree Law) cannot in any way change the situation set out. The
sovereignty of the Arab Republic of Egypt carries the possibility to exert its
imperium over its own territory, but that sovereignty does not include a power
to change the legal status of the Aol as set up by these treaties with the other
States without the agreement of those States themselves, even if the ‘seat” (in
whatever sense of the word) was situated within Egyptian territory.”

Personality of the Aol and liability of the four States

12. The arbitrators held that the attribution of legal personality to the Ao1 would
not affect the liability of the four founding States. The arbitrators considered
instances in the Swiss and French legal systems confirming the cumulative liability
of a legal person and of the individuals who constitute it (société coopérative, Art.
868 cos; société en commandite par actions, Art. 764 If. cos; in France, société en
nom collectif).

Liability of the four States
13. The liability of the founding States was neither stipulated nor excluded in the
Treaty or Basic Statute of aor. The arbitrators reasoned:

“In the absence of any rule of applicable law [régle de droit positif], what is to
be deduced from the silence of the founding documents of the Aor as to the
liability of the four States? In the absence of any provision expressly or
impliedly excluding the liability of the four States, this liability subsists since,
as a general rule, those who engage in transactions of an economic nature are
deemed liable for the obligations which flow therefrom. In default by the four
States of formal exclusion of their liability, third parties which have contracted
with the Aol could legitimately count on their liability.

14. “This rule flows from general principles of law and from good faith. It can be
supported if one likens the given situation to that which existed during the last
century, where commercial organizations were formed without a clear legal
basis (whether or not they could be considered as possessing personality). As a
general rule, the founding members or the members of such bodies were held
liable unless they had excluded their liability in a manner which could not
escape third parties’ notice which, for example, was the case with the
establishment of a joint stock company, the generally known structure of which
excluded the liability of shareholders. In the present case, the Basic Statute,
despite the fixing of capital, does not classify the A0t as a "société de capitaux’
such as a limited liability company. The Aot is rather more akin to a general
partnership (‘société en nom collectif”) under French, Swiss or German law or a
‘partnership’ under English or United States law.”
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15. The arbitrators observed that:

“The foregoing is all the more true given that the personality conferred upon
the aor by the founding States was expressly mited . . . solely to operational
needs, as 1s provided in the articles of many international organizations. The
Aol was designated by its founders as an ‘organization' and as a ‘body’, as
opposed to the ‘joint-stock company’ ABH, and the legal status of such a joint
inter-state enterprise [‘entreprise commune interétatique’] — to the extent that it
can exist at all ~ cannot be relied upon in order to eliminate the liability of the
States which are partners therein.

16. “Finally, one must admit that in reality, in the circumstances of this case, the
Aol is one with the States. At the same time as establishing the aol, the Treaty
set up the Higher Committee composed of the competent Ministers of the four
States. . . . This Committee thus played a double role, both as organ of the
Aol and as a grouping of States. In fact, in its role as organ of the Ao, it had
under its control the operations of the Aol and, as a grouping of States, it
signed the Memorandum of Understanding. It was in this way that Westland
made arrangements to protect itself against the nsks involved, through the
signature of a series of documents intended to obtain the effective guarantee of
the States themselves.

(..

17. “All these precautions testify fully to Westland’s desire to be protected by the
States’ guarantees and the latter could not help but be aware of the implications
of their actions. Westland would not have entered into the transaction without
them.”

Equity; abuse of law

I8. “Finally, mention mnst be made of the practical reasons and considerations of
equity which have motivated the arbitrators in this matter, quite apart from the
legal grounds. It would be wrong if the disagreement which arose between the
four States, in May 1979, were to be prejudicial to Westland, rendering all
the guarantees worthless. It matters little whether the Aot had disappeared or
not. Whether faced with either an Egyptian company which makes itself out as
the successor of an international organization (‘société internationale’) — contrary
to what had been stipulated - or a liquidation committee, which remains mute,
Westland is justified in bringing the four States themselves before the
arbitrators. Were this not the case, there would be a real denial of justice.

19. “Equity, in common with the principles of international law, allows the
corporate veil to be lifted, in order to protect third parties against an abuse
which would be to their detriment.”?

“Consorité” of the respondents
20. Egypt maintained that Westland improperly instituted a single arbitration
against six respondents with conflicting interests. The arbitrators held that:

“Neither the law of the Canton of Geneva nor the Intercantonal Concordat
gives any guidance However, applying Art. 24 of the said Concordat, the
Tribunal has referred to the Federal Law of Procedure, where 1t has found (at

2 The arbitral tribunal referred to International Court of Justice, re Barcelona Traction, §
February 1970, in [1970) 1.C.] Rep. 3, 40
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Art 24) justification for the procedure followed by Westland. Para. 2, of this
Article expressly permits a claimant to proceed against multiple defendants
jowntly if there is among them ‘a commumity at law' (indent a) or if ‘claims of
the same character, founded upon an essentially common cause of substance
and law constitute the subject matter of the dispute’ (indent b). In the present
case, the request satisfies each of these conditions and, for this twofold reason,
it must be declared admissible.

21. “It 15 true that Art. 24 of the Federal Law concerns court proceedings. As
regards arbitral proceedings, one may admit, as was stated by the Court of
Geneva, that the posiion may be slightly different. Everything depends in this
case on the intention expressed by the parties in the arbitration clause. It is
necessary and therefore sufficient, in principle, that they wished to bind
themselves for the arbitrators to have jurisdiction at the same time in respect
of them all and for one of them to be able to mitiate proceedings aganst all
the other parties within one set of arbitration proceedings. It thus matters little
that there are several arbitration clauses when their content shows that they
make up a whole in the minds of the parties. Such are the circumstances of the
present case.

22 “As has been stated, the series of documents concluded constitutes an
indivisible whole and the four States thus truly demonstrated their desire to act
together, by joining together under one name The similarity of the clauses
used 1n the various contracts can only serve to bear out this interpretation. It
follows that the Tribunal is not merely competent as regards each of these
States, Aol and ABH, but 1s justified in adjudicating upon their cases in one and
the same award.

23, “This reasoning is supported, as once again stated by the Geneva Court, by
considerations of a practical nature. It is indeed in the interest of good
administration of justice to deliver a single decision applicable to all, so as to
avoid either contradictions or conflict between decisions.™?

Proper appointment of the arbitrators

24. “The parties accepted, in the arbitration clause, an arbitration procedure
subject to the Rules of Arbitration of the 1cc. The Claimant submitted its
Request for Arbitration dated 12 May 1980, in accordance with the said Rules
and, also n conformity with them, the Court of Arbitration appointed the
arbitrators, That the Court was not able to appoint an arbitrator proposed by
the respondents ~ following thc example of the claimant which had made a
proposal which was accepted - is the inevitable result of their ‘consority’ on
the one hand and on the other hand of the lack of agreement on the
nomination of a joint arbitrator. The appointment of the present Tribunal by
the Court of Arbitration of the 1cc was in conformity with the Rules of the
Court of Arbitration. The arguments raised in this context by the Arab
Republic of Egypt have been rejected by the Court of Justice of the Canton of
Geneva (judgment of 26 November 1982, pp. 41 ef seq.); there is no need to
repeat them here.”

Stay of arbitral proceedings
25 “Now that it has recognized its own jurisdiction, and in the absence of any
Swiss legal judgment binding on it on this point, the Tribunal is unable to

3. The chairman of the arbitral tribunal filed a dissenting opinion on this i1ssue.
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uphold the request for a stay which was placed before it, in a letter dated 25
November 1980, by the representative of the Arab Republic of Egypt, on the
pretext that, on the one hand, an appeal was pending before the Court of the
Canton of Geneva, and that, on the other hand, other proceedings were before
the Egyptian Courts.”

Immunity of the four States o

26 “The representative of the Arab Republic of Egypt has raised the objection of
Egypt’s immumty, a ground which must be examined on the Tribunal’s own
motion for the three non-appeaning States as well. The legal principles to apply
are those of the place of arbitration It is necessary to distinguish between
mmunity from junsdiction and immunity from execution; only the former
enters into constderation here.

*According to a view accepted in Switzerland, as elsewhere, the signing of an
arbitration clause imphes the waiver of this ground. The four States, in
creating the ao1, whose obligations were binding on themselves, could not have
overlooked the possibility of being proceeded against at law in respect of these
obligations. The creation of the aor therefore implies a waiver of immunity in
respect of obligations entered into by the aoL”

Interim award of 16 November 1984 in case no. 4367

Arburators: The Rt. Hon. Peter Thomas, Q.C., M.P. (U.K.), chairman; Prof.
Bons I. Bittker (U § ) and Dr. R K. Dixit (India)

Parties: Claimant: U.S. supplier
Respondent: Indian buyer

Published in: Unpublished

Subject matters: - competence—competence

— 1cc Rules, Art 8(3) and (4)

- waiver of right to arbitrate

- estoppel

- guarantee agreement
promussory notes
scope of the arbitration clause
claims in tort
amendment of claim (icc Rules, Art. 16)
additional claim
law applicable to substance

FACTS

Claimant is a New York corporation engaged in the business of manufacturing,
selling and servicing of certain equipment and in various ancillary activities.
Respondent 13 an Indian company engaged in the sale of products processed by
means of claimant’s equipment in India.

By a contract made in August 1964, claimant agreed to sell and supply to
respondent equipment and services for a new plant in a location in India. The
contract provided that the law of the State of New York would govern the rights
and obligations of the parties. The arbitration clause read in relevant part:
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Artide I: La présente
Convention s'applique 4
la reconnaissaissance et
4 I'excention des sent-
ences arbitrales rendues
sur lc territoire d'un Etat
aure que celui od Ia
reconnaissance cf I"exé-
cution des seniences
sont demandées, ct issu-
es de différends entre
personnes  physiques ou
morales. Elle s'applique
épalement aux seuluiices
arbitrales qui  ne sont
pus considérées comme
sentences nationales
dans I'Etat ol leur reco-
naissance et leur exé-
cution sont demandées .

s 2y pall

Article I This
Convention shall apply
to the recognition and
enforcement of arbitral
awards made in the
territory of a State other
than the State where the
recognition and enforc-
cment of such awards
arc sought. and arising
out of differences betw-
een  persons. whether
physical or legal, It shall
apply to arbitral awards
not considered as dom-
estic awards in the State
where their recognition
and enforcement are
sought,
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2- On entend par
“seniences  arbitrales”
non seulement les sent-
ences rendues par des
arbitres nommés pour
des cas déterminés. mais
également  celles qu
sont rendues par des
organes d'arbitrage per-
manents  auxquels les
parties se sont sounuses,

3- Aumoment de signer
ou de ratfier 1a présente
Convention. d'y adhérer
ou de fawe la noufic-
ation d'extension prévue
d laricle X0 tout
Etat pourra, sur Ia base
de Ia réciprocug. déel-
arer qu'il appliquera la
Convention 3 la reconn-
Jissance et Fexecuion
des  scules  sentences
rendues sur e temtoire
d’'un autrc  Etat cortr-
actant. 1l pourma cgale-

ment  déclarer  qutil
apphiquera la  Comven-
fton  uniqucment  aun

différends 1ssus de rap-
poris dc droil. contra-
ctucls ou non contract-
uels. qu sont conad-
érés comume commerg-
inux par sa loi nationale,

Article  IL: 1- Chacun
des Elits contractants
reconniit L Comventign
dcrite par laquelle les
parties  s'obligent 3
soumettre & un arbitrage
tous les dilférends ou

2- The term “arbitral
awards” shall include
not only awards made
by arbitrators appointed
for each case but also
those made by perm-
anent arbitral bodies fo
winch the parties have
submitted.

3-  When signing,
ratifying or acceding to
this Convention, on
nolifying extension
under article X bercof,
any State may on the
basis of reciprocity
declare that it will apply
the Conventior lo the
recogmtion and cnforc-
cment of awards made
only in the territory of
another Contracting
State. It may also
declare that it will apply
the Convention only to
differences  arising out
of lcgal relationships,
whether contractval or
not. which are consi-
dered as commercial
under the national law

of the State making such
declaration.
Article IHI: 1- Each

Contracting  State shall
recognize -an  writing
under which the parties
undertake fo submit to
arbitration all or any
differences which have
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certains des différends
qui se sont élevés ou
pourraient s’élever entre
elles au sujet d'on
rapport de droit déter-
miné. contractuel ou non
contractuel, portant sur
une question susceptible
d’étre réglée par voie
d’arbitrage.

2- On entend - par
“convention é€crite” une

clause compromissoire,

insérée dans un contrat,
Ol un  compromis,
signés par les parties ou
contenus dans un
échange de lettres ou de
télégrammes.

3~ Le tribunal d’un Etat
contractant, saisi d’un
litige sur unc question
au sujet de laquelle les
parties ont conclu une
convention au sens du
présent article. renverma
les parties 4 I'arbitrage,
4 la demande de l'une
d’clles. a moins qu'il ne
constate que ladite con-
venuon est caduque,
inopérante ou non susc-
eptible d"étre appliquée.

Article I Chacun des
Etats contractants reco-
nnaitra ['outorité d'une
sentence  arbitrale et
accordera I'exécution de
cette sentence confo-
rmément aux regles de

— <IGDLLLLL LD LD LLALLGLILLDLLGLD (G D |

arisen or which may
arisc between them in
respect of a. defined
legal relationship, whet-
her contractual or not,
concerning a subject
matter capable of settl-
ement by arbitration.

2- The term “agreement
in writing” shall include
an arbitral clause in a
contract or an arbitration
agreement, signed by
the parties or contained
in an exchange of letters
or telegrams.

3- The court of a
Contracting State, when
seized of anactionina
matter in  respect of
which the parties have
made an agreement
within the meaning of
this article, atthe requ-
est of one of the parties,
refer the parties to arbit-
ration, unless it finds
that the said agreement
is null and void, inope-
rative or incapable of
being performed.

Article . Each
Contracting State shall
recognize arbjtral
awards as binding and
enforce them in
accordance with the
rules of procedure of the
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procédure suivies dans
les territoires ol 1a sent-
ence est invoquée, aux
conditions établies dans
les articles suivants, Il
ne sera pas imposé, pour
la reconnaissance ou
I'exécution des sent-
ences arbitrales auxg-
uelles s’applique la pré-
sente  convention, de
conditions sensiblement
plus rigoureuses. ni de
frais de justice sensib-
lement plus élevés, que
ceux qui sont imposés
pour la reconnaissance
ou ['exécution des sent
ences arbitrales nation
ales.

Article 1V:
obtenir  la  reconnai-
ssance ot I'execution
visées 4 I'article précé-
dent. ln  paric qu
demande la rcconnais-
sance ¢t I'exéeution doit
fournir. en méme temps
que la demande:

1- Pour

(1) L origmnal diment
authentifié de la sente-
nce ou une copie de cet
original  réunissant les
conditions requises pour
son authenticité:

(b) Loriginal de la
convention  visée 3
article II ou une copie
réunissant les conditions
requises pour son authe-
nticité:

territory where the
award is relied upon,
under the conditions laid
down in the following
articles, There shall not
be imposed substantially
more onerous conditions
or higher fees or charges
on the recognition or
enforcement of arbitral
awards to which this

Convention applies than_

are imposed on the
recognition or enfor-

cement of domestic
arbitral awards.
Article IV - To

-obtpin the recognition
and cnforcement men-
tionced in the preceding
article. the party appl-
ying for recognition and
enforcement shall, at the
time the application,
supply:-

(a) the duly authe-
nticated original award
or a duly certified copy
thereof :

®) The  original
agreem-ent referred to
in article 1l or a duly
certified copy thereof.
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2- Si ladite sentence ou
ladite convention n’est
pas rédigée dans une
langue officielle du pays
ol la .sentence est inv-
oquée, la partic qui
demande la reconnai-
ssance et I'exécution de
la sentence aura A prod-
vire une traduction de
ces piéces dans cette
langue, La traduction
devra étre certifide par
un traducteur officiel ou
un fraducteur juré ou par
un agent diplomatique
ou consulaire,

Article V: 1-Ia reconn-
aissance et I'exdcution
de la sentence ne seront
refusée. sur requéte de
la partie contre laquelle
clle est invoquée, que si
celle partic fournit a
P'autorité compétente du
pays ol la reconnaiss-
ance et I'exécution sont
demandées Ia preuve:

(a) Que les partiesdla
Convention visée a [art-
icle (II) étaient, en vertu
de laloi 4 elles applica-
ble. frappées d'une inca-
pacité. ou que ladite
convention n'est pas
valable en vertu de la loi
4 laquelle les parties
I'ont subordonnée ou, 4
défaut d'une indication
A cet égard, envertude
la loi du pays ol la sen~
tence a été rendue: ou

— I LLL LRI (§ o]

2- If the said award or
agreement is not made
in an official language
of the country in which
the award is relied upon,
the party applying for
recognition and enfor-
cement of the award
shall produce a. trans-
lation of these doc-
ument, into such lang-
uage. The translation
shall be certified by an
official or sworn tran-
slator or by a diplomatic
or consular agent.

Article V: 1- Reco-
gnition and enforcement
of the award may be
refused, at the request of
the party against whom
it is invoked, only if that
party furnishes to the
compcetent authority
where the recognition
and enforcement is
sought, proof that :

(a) The parties to the
agreement refemed to in
article II were, under the
law applicable to them.
under some incapacity,
or the said agreement is
not valid under the law
to which the parties
have subjected it or,
failing any indication
thereon, under the law
of the country where the
award was made ; or
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{b) Que Ia partie contre
laquelle la sentence est
invoquée n’a pas &té
diiment informée de la
désignation de I’arbitre
ou de la procédure
d’arbitrage, ou qu'illwm
a éé impossible, pour
une autre raison, de faire
valoir ses moyens. ou

{¢) Que la sentence
porte sur un différend
non visé dans le

Compromis ou n’entrant
pas dans les prévisions
de la clause
compromissoire; ou qu’
clle conticnt des décis-
ions qui dépassent les
terincs du comprofnis ou
de la clwse compro-
nussoire. toutcfois. i les
dispositions de la sont-
cnce qui ont trat d des
questions  sowmises A
Uarbitrage  peuvent étre
dissociées de celles qui
ont trart a des questions
non soumises a arbut-
rpe.  les  premieéres
pourront é&tre reconnucs
et exceutives: ou

{d) Que la constitution
du tnbunal arbitral ou la
procédure  d’arbitrage
n'a pas été conformed
la convention des par-
lics. ou. & défaut de
convention. qu'elle n'a
pas été conforme & la lox
du pays ot l'arbitrage a
eu lieu: ou
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(b) The party against
whom the award is
invoked was not given
proper motice of the
appointment of the arbi-
trator or of the arbitr-
ation proceedings or
was otherwise unable to
present his casc; or

(c) The award deals with
a difference not contem-
plated by or not falling
within the terms of the
submission to arbitrat-
jon, or it contains deci-
sions on matters beyond
ihe scope of the subm=
ission 1o arbitration, pro-
vided that, if the decis-
jons on matters submitt-
ed that part of the award
which contains dccis-
ions on matters submi-
{ted to arbitration can be
separated from those not
50 submitted that part of
the award which cont-
ains decision on matters
submitted. to arbitration
imay be recognized and
enforced ; or

(d) The composition of
the arbitral authority or
the arbitral procedurc
was not in accordance
with the agreement of
the parties. or, failing
such agreement, as not
in accordance with the
law  of the country
where the arbitration
took place :or
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(e) Que la sentence n’est
pas e¢ncore devenue
obligatotre pour les par-
ties ou aété annulée ou
suspendue par une auto-
rité compétente du pays
dans lequel, oud’aprés
la loi duquel, la sentence
a éte rendue.

2- la reconnaissance et
I’exécution d’une sent-
ence arbitrale pourront
aussi étre refusées si
I"antorité compétente du
pays ot la reconn-
aissance ¢t I'exécution
sonl requiscs constate:

(2) Que. d’aprés la loi de
cc pays. 1'objet du diff-
érend n'ecst pas susc-
eplible d'étre rcglé par
voic d’arbitrage; ou

(b) Que la reconnai-
ssance et |'exccution de
la scntence scraient con-
traire 4 {’ordre public de
CE piys

Article VI: S ['annu-
lation ou la suspension
de la senience est dem-
andée al'autorité comp-
étente visée A larucle
V. pamagraphe L (e)
I'autornté devant qui la
sentence  est  invoquée
peut. si elle I'estime
appropné. surscoir &
statuer sur ['exécution
de la sentence; elle peut
aussi. 4 larequétede la

14 BYY =

(e) The award has not
yet become binding on
the parties, or has been
set aside or suspended
by a competent
authority of the country
mn which, or under the
law of which, that award
was made.

2-  Recognition and
enforcement of an arbi-
tral award may also be
refused if the competent
authority in the country
where recognition and
enforcement is sought
finds that:

(a) The subject matter of
the diffcrence is not
capable of scttlcment by
arbitratton under the law
of that country; or

(b) The recognition or
enforcement  of the
award would  be
contrary to the public
policy of that country.

ArticleVI: In an
appiication for the sett-
mg aside or suspension
of the award has been
made to a compeient
authority referred to in
aricle 'V (1) (e), the
authority before which
the award is-sought to
be rclied upon may, if it
considers il  proper,
adjourn the decision on
the enforcement of the
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parite aai demande I’ex-
écution de Ia sentence,
ordonner 3 I’autre partie
de fournir des siirctés
convenables.

Article VII: Les dispo-
sitions de la présente
Convention ne porte pas
atteinte A la validité des
accords multilatéraux ou
bilatéraux conclus par
les Etas contractants en
matiére de reconnaiss-
ance et d'exécution de
seniences  arbitrales et
nc pment aucune parlie
intéressée du droit qu'
clle  pourrait avoir de se
prevaloir d'une sentence
arbitrale de la mamére ¢t
dans la mesurc adniscs
par la législation ou les
traités du pays ot la sen-
lence st invogquée.

2- Lc Protocole de
Genéve de 1923 relatil
aux clauses d’ambitrage
et la Convention de
Genéve de 1927 pour
I'exécution des sente-
nces arbitrales étran-
géres cessseront de pro-
duire leurs effets entre
les Etats contractants du
Jour. et dans la mesure,
ou ceux-c1 deviendront
lidss par la présente
Convention.

award and may also, on
the application of the
party claiming enforc-
ement of the award,
order the other party to
give suitable security .

Article VI:-1. The
provisions of the present
Convention shall not
affect the validity of
multilateral or bilateral
agreemenis concerning
the recognition and enf-
orcement of arbtral aw-
ards entered into by the
Contracting States nor
deprive any interested
party of amy right he
may have to avail him-
sclf of an arbitral award
in the manner and to the
exient allowed by the
law of the treatics of the
country where such aw-
ard is sought to be relied
upon.

2. The Geneva protocol
on Arbitration Clauses
of 1923 and the Geneva
Convention on the
Execution of Foreign
Arbitral Aveards of 1927
shall cease to have
effect between Contr-
acting States on their
becoming bound and to
the that extent they
become bound, by this
Convention .
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Article VII: La pres-
ente Convention est ou-
verte  jusqu’ an 31
decembre 1958 4 la
signawre de tout Etat
membre des Nations
Unies, ainsi que de tout
autre Etat qui cst. ou
deviendra par la swte,
mecmbre d'une ou plu-
sicurs institutions spéci-
alisées des Nations
Unies ou partie au statut
de la Cour Intem-
ationale dc Justce, ou
qui aura éic invité par
I’"Asscmblée  générale
des Nations Unies.

2- La présente Conv-
ention doit &tre ranfée ct
les instruments de raufi-
cation déposés auprés de
Secrélawre  genéral de
1I'Orgamsation des Nat-
tons Unues.

Article IX: 1-Tous les
Etats visés & [arucle
VI peuvent adherer 4
la présente Convenuon.

2- L'adhésion sc fera
par le dépdt d'un
instrument  d’adhiesion
auprés  du  Secrctare
général de 1'Organisa-
tion des Nations Unues.

_— A< (G ]

Article VIII- This
Convention shall be
open until 31 December
1958 for signature on
behalf of any Member
of the United Nations
and also on behalf of
any other State which is
or hereafter becomes a
member of any specia-
lized agency of the
United  Nations, or
which is or hereafier
becomes a party to the
Staiute of the Inter-
national Courl of Just-
ice, or any other Statc to
which an invitation has
been addressed by the
General Assembly of
the United Nations,

2- Ths Convention shall
be ratified and the
instrument  of mtifi-
cation shall be deposited
with  the  Sccretary-
General  of the United
Nations.

Article IX 1- Tlus
Convention shall be
open for accesston (o all
States referred to in
article VIIL

2- Accession shall be
cffected by the deposit
of an instrument of

accession with the
Secretary-General of the
United Nations.
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Article X: 1- Tout Etat,
pourra au moment de la
signature, de la ratific-
ation ou de I’adhésion,
déclarer que la présente
Convention s’étendra 4
I'ensemble des territ-
oires qu'll représente sur
le plan intemnational, ou
4 l'un ou plusieurs
d’entre eux. Cette décla-
ration produira ses effets
au moment de 'entrée
en vigueur de la Conve-
ntion pour ledit Etat.

2- Par la suite, toute
extension de cette nature
sc fera par notification
adressée au  Secrétaire
générmal  de  1'Organi-
sittion des Nations Unies
¢t produira scs cffels 3
partir du quatre-vingt-
dixiéme jour qu suivra
la datc & laquelle le
Sccretaire général del'
Orgamisation des Nat-
ions Unics aura regu la
nolification. oua la date
.d'entrée en vigueur de la
convention pour ledit
Etat si cette demiére
date est posiérieure.

3- En ce qui concerne
les terntoires auquels
la présente Convention
ne s'applique pas 4 la
date de la signature, de
1a ratification ou de I'ad-
hésion. chaque Etat inté-
ress€ examwnera la

Article X: 1- Any State
may, at the time of
signature, ratification or
accession, declare that
this convention shail
extend to all or any of
the territories for the
international relations of
which it is responsible
Such a declaration shall
take effect when the into
Conyention enters into
force for " the State
concerned.

2- At any time thereaftcr
any such extension shail
be made by notification
addressed to the Sccr-
ctary-General  of  the
United Nations and shall
take efface as from the
nincticth day afier the
day of rcceipt by the
Sceretary-General of the
United Nations of this
notification. or as from
the date of entry into
force of the Convention
for the State concerned,
whichever is the later,

3 - With respect to those
temritories to which this
Convention js not
extended at the time of
signature, ratification or
accession, each State
concerned shall consider
the possibility of taking
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poss-ibiliié de prendre
les mesures  vounlues
pour étendre la conv-
ention 3 ces territoires,
sous réserve le cas éch-
éant, lorsque des motifs
constitutionnels 1'exig-
eront de 1'assentiment
des gouvernements de
ces territoires.

Article XL Les
dispositions  ci-aprés
s’appliqueront aux Etats
fédératfs ou non unit-
aires,

(2) En cc qui concerne
les aricles de la
présente Convention qui
relévent de la comp-
étence  Iégislative du
pouvoir fédéral, les obli-
gations du  pouve-
mement  {édéral seront
les mémes que celles
des Elats contractants
qui ne sont pas des Etats
fédéraufs.

(b) En ce qui concerne
les arucles de la prés-
ente Convention qui
relévent de la comp-
étence  légsiative de
chacun des Etats ou pro-
vinces constituants. qui
ne sont pas. en vertu du
systéme constitutionnel
dc la fédémtion, tenus
de prendre des mesures
législatives, e gouvern-
ement fédéral pontera le

— AL (G D
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the nucessary steps in
order to extend the

Application  of this
Convention to such
territories.

Article XI: In the case
of a federal or mon-
unitary State, the follo-
wing provisions shall

apply:

(a) With respect to those
articles of this
Convention that come
within the legislative
jurisdiction of the fed-
eral authority, the obli-
gations of the federal
Government shall to this
extent be the same as
those of Contracting
States which are not
federal States;

(b) With respect to those
articles of this
Convention that come
within the legislative
jurisdiction of consti-
tuent states or provinces
which are not, under the
constitutional. system of
the federation. bound to
take legislative action,
the federal Government
shall bring such articles
with a favorable
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plus t6t possible, et avec
son awvis favorable les-
dits articles 2 la connai-
ssance des autorités co-
mpétentes des Etats ou
provinces constituants;

(C) Un Etat fédératif
Partic 4 la préssente
Convention communig-
ucrd, & la demande de
tout autre Etat contrac-
tamt qu lw aura été
transmmuse  par 1'intermé-
diure  du  Secrétmre
génénl de I'Oranisation
des Nations' Unies, un
expos¢ de la législauon
et des pratiques en vigy-
cur dans Ia fédération ct
scs  umids constituantes,
en cequi conceme telle
ou tclle disposiion de la
Convention, indiquant la
mesure  dans laquelle
effet a é1é donné, par
unc action législative ou
autre, 4 ladite disposi-
tion,

recommendation to the
notice of the appropnate
authorities of constituent
States or provinces at

the earliest possible
moment;
(C) A federal State party

to this Convention shall,
at the request of any
other Contracting State
transmitted through the
Secretary-General of the
United Nations, supply a
statement of the law and
practice of the feder-
ation and its constituent
units in regard to any
particular provision of
this Convention show-
ing the extent to which
effect has been grven to
that provision by legis-
lative or other action .
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